UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

MM GLOBAL SERVI CES, | NC.;

MM GLOBAL SERVI CES PTE., LTD,

MEGA VI STA SOLUTI ONS (S)

PTE., LTD., and MEGA VI SA

MARKETI NG SOLUTI ONS LTD. ;
Plaintiffs,

VS. : Civil No. 3:02cv 1107 (AVC)

THE DOW CHEM CAL COVPANY;
UNI ON CARBI DE CORPORATI ON,
UNI ON CARBI DE ASI A PACI FI C,
| NC., UNI ON CARBI DE CUSTOMER :
SERVI CES PTE., LTD, and DOW :
CHEM CAL PACI FI C ( SI NGAPORE)
PTE., LTD.

Def endant s.

RULI NG ON THE DEFENDANTS' MOTI ONS TO DI SM SS

This is an action for damages arising out of a business
arrangenment pursuant to which the plaintiffs purchased chem cal s,
pol ymers, and other products fromthe defendants and resold themto
custoners located in India. The anended conpl aint alleges violations
of the Sherman Antitrust Act, 15 U S.C. § 1, the Connecti cut
Antitrust Act, Conn. Gen. Stat. 88 35-26 and 28(a), the Connecti cut
Unfair Trade Practices Act (“CUTPA’), Conn. Gen. Stat. 8§ 42-110b, and
common | aw tenets concerning breach of contract, breach of the
i nplied covenant of good faith and fair dealing, fraudul ent
m srepresentation and non-di sclosure, negligent m srepresentation,
tortious interference with business expectancies, tortious
interference with contractual relationships, and unfair conpetition.

The defendants, Dow Chem cal Conpany and Uni on Car bi de



Cor poration, now nove pursuant to Federal Rule of Civil Procedure
12(b)(1) to dism ss the federal antitrust claimfor want of subject
matter jurisdiction. The defendants also nove pursuant to Federal
Rule of Civil Procedure 12(b)(6) to dism ss the anended conplaint in
its entirety for failure to state a claimupon which relief can be
gr ant ed.

The i ssues presented are: 1) whether the court has subject
matter jurisdiction to adjudicate the clainmed violation of the
Sherman Antitrust Act, 15 U.S.C. 8 1; 2) the choice of law to be
applied to the claimof breach of contract and the claimof breach of
the inplied covenant of good faith and fair dealing; 3) whether the
anmended conpl aint states a cause of action for breach of contract; 4)
the choice of law to be applied to the claimof tortious interference
with business expectancies, tortious interference with contractual
rel ati onshi ps, unfair conpetition, fraudulent m srepresentation,
negligent m srepresentation, violations of the Connecticut Unfair
Trade Practices Act, and violations of the Connecticut Antitrust Act;
and 5) whether the amended conplaint states a cause of action for
fraudul ent m srepresentati on and negligent m srepresentation.

For the reasons hereinafter set forth, the court concludes: 1)

t he court has subject matter jurisdiction to adjudicate the clained
violation of the Sherman Antitrust Act, 15 U.S.C. 8 1; 2) the | aw of

Si ngapore governs the breach of contract clainms and, because



Si ngapore does not recogni ze a cause of action for breach of the
i nplied covenant of good faith and fair dealing, that claimis
di sm ssed; 3) the anended conpl aint alleges with adequate
particularity a cause of action for breach of contract; 4) the |aw of
I ndi a governs the tort clainms and, because that country does not
recogni ze a cause of action for tortious interference with business
expectancies, tortious interference with contractual relationships or
unfair conpetition, those clainms are also dism ssed. Further,
because the claimed violations of the Connecticut Unfair Trade
Practices Act and the Connecticut Antitrust Act are al so governed by
the law of India, and India does not have a simlar basis for relief,
those clains are dism ssed as well. Finally, the court concl udes
that: 5) the anended conplaint fails to state a claimfor fraudul ent
m srepresentation, but sets forth with adequate particularity a claim
for negligent m srepresentation. The notion to dism ss the antitrust
claimfor want of subject matter jurisdiction is therefore DEM ED.
The nmotion to dism ss the anended conmplaint for failure to state a
claimis GRANTED in part and DENIED in part.
EACTS

Exam nati on of the amended conpl ai nt and suppl enent al
docunments, including affidavits and exhibits submtted in connection
with the instant notion, set forth the following material facts. The

def endant, Uni on Carbide Corporation (“Union Carbide”) is engaged in



t he manufacture and sale of chem cals, polyners, and other specialty
products to custoners located in the United States and throughout the
world. It is incorporated in New York with its corporate
headquarters and principal place of business |ocated in Danbury,
Connecti cut.

I n Decenmber 1984, |ethal gas escaped from Union Carbide s plant
in Bhopal, India. The |eak caused the death of 3,800 persons and
injuries to an additional 200,000. |In February 1989, Uni on Carbide
and its Indian affiliate were ordered to pay a total of $470 mllion
for all civil clainms arising fromthe tragedy.

In the aftermath of this tragedy, Union Carbide ceased selling
products directly to customers in India and, in 1987, Union Carbide,
t hrough its subsidiary, Union Carbide Eastern, Inc. (“UCE"),
appointed the plaintiff, Mega Vista Marketing Solutions Ltd. (“MWMS")
as a non-exclusive distributor to maintain Union Carbide s access to
the I ndian marketplace. MWMS! is an Indian corporation, having its
princi pal place of business in Minbai, |ndia.

The rel ationship between Union Carbide and WMS was
menorialized in a |etter agreenment dated Novenber 16, 1987 (“the 1987
| etter agreenent”). As stated therein, Union Carbide appointed MMS
as a “non-exclusive distributor/indentor in India” for Union Carbide

products. MWMS agreed to “canvas and pronote” the products, and to

1 WMS was then known as Visa Petrochentials Pvt. Ltd.
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establish contact with potential custonmers in India on behalf of

Uni on Carbide. UCE did not grant MWVMS authority to accept any order
from any prospective custoner or to undertake any act that would bind
Uni on Car bi de under a contract of sale or otherw se. Further, under
the 1987 letter agreenent, Union Carbide agreed to pay MVMS a

conm ssion on all sales arranged by WMS in India. Union Carbide had
the right to termnate the 1987 letter agreenment in its sole

di scretion on ninety days witten notice.

I n 1993, Union Carbide requested that MWMS form separate
corporate affiliates and open offices outside India that would buy
Uni on Car bi de products in the United States and resell themto end-
users in India. WM conplied with the request, and forned the
plaintiff, Mega G obal Services, Inc. (“MVMES’) a Texas corporation
with a principal place of business in Houston. MWWMS also formed the
plaintiff, Mega G obal Services, Inc. - Singapore (“MMGS-S"), a
busi ness entity organi zed under the | aws of Singapore with a
princi pal places of business in that country. In addition, Union
Car bi de formed the defendant, Union Carbide Asia Pacific, Inc.
(“UCAP”) and the defendant, Union Carbide Custoner Services Pte Ltd
(“UCCS”) to assist product sales in India. UCAP is a corporation
organi zed under the |laws of Delaware with a principal place of
busi ness in Singapore. UCCS is a corporation organi zed under the

| aws of Singapore with a principal place of business in that country.



Thereafter, on April 5, 1993, Union Carbide, acting through
UCAP, term nated the 1987 |letter agreenent with MVMS and, on the sane
day, UCAP confirmed its agreenent to sell products to MMGS by way of
another letter agreenment (“the 1993 letter agreenment”). Under the
1993 letter agreenent, MMGS succeeded MVMS as the non-excl usive
di stributor of Union Carbide products in India. As with WMS, MVGS
purchased products from UCAP, with title and risk of |oss passing to
MVGS in the United States, and MMGS then resold the products fromthe
United States to end-users in India. Terns relating to vol une,
specifications, price, paynment and delivery were set forth in
transactional docunments relating to specific orders, including
purchase orders, invoices, order acknow edgnents and shi pping
receipts.

During the period of 1993 through 2000, MMGS-S intermttently
pur chased products from Union Carbide in the United States under the
same terns and conditions as established between UCAP and MMGS. The
orders were processed in the United States and MMGS-S nmade paynents
for and took title to the products in the United States through
banki ng channels set up with Union Carbide.?

On Septenber 8, 1995, UCAP and MVGS reaffirmed their

relationship by way of a new letter agreement (“the 1995 letter

2 The defendants maintain that, to the contrary, MMGS-S paid for
t he products in Singapore.



agreenent”) with UCAP sending the letter from Si ngapore to MMGS' s
offices in Texas. The letter stated:

This is to confirmUnion Carbide’ s interest in
selling to MM G obal Services Inc. (MMGS) from
time to time effective as of 8'" Septenber, 1995,
certain of Union Carbide’'s products for resale
by MMGS to custoners |located in India.

Each such sale, of course, would be contingent

upon the continuing interest of MMGS and Uni on

Car bi de and a nutual agreenment on specific ternms including
vol une, specifications, price, paynment

and delivery. However, certain aspects of our

deal i ngs shoul d be consistent such as the

fol | ow ng:

- Unl ess otherw se specified by the parties, all
shi pments under this contract shall be made on
MVGS s behal f and in MMGS' s nane as shi pper.
MVGS shall have title to product and shall bear
all risks associated with product fromthe tine
when product has effectively passed the ship’'s
rail at the point of shipnment.

- Unl ess otherw se requested by MMGS, Union
Carbide will arrange ocean transportation
with its usual carriers. The issue as to which
party bears the cost of such transportation
shall be negotiated on a case by case basis.

- MMGS purchase price will customarily include
a nutually acceptable reseller’s discount that
will be established based on the product,

vol unes, etc.

- MMGS will consign and sell all the products, as
supplied by Union Carbide Corporation, only to
the custoners in India and not to custoners in
any other country in the world. |If MVGS sells any
of these products in any countries outside India,
the Distributorship arrangenment with MMGS wi | |
forthright be term nated w thout any notice.

We recogni ze that there may be instances when it



is nmore econom cal or otherwi se efficient for
MVGS t o purchase products fromthe stock of the
appropriate Union Carbide affiliate in the

Asi a/ Paci fic region such as Union Carbide Asia

Limted in Hong Kong. In such cases, Union
Carbide will reconmend to its affiliate that it
foll ow the sanme protocol set forth in this
letter.

There al so may be instances where Uni on Carbide

will elect not to sell MMGS a given product when

Uni on Carbide is not satisfied as to its appropri ateness
froma health and safety standpoint

due to the sophistication of the market, the

product and/or the ultimte custoner. However,

we trust that we will be in agreenment on the

vase majority of such instances.

We sincerely | ook forward to devel oping a nutually
beneficial relationship in the days ahead.

In 1998, at Union Carbide’s direction, MMGS assigned all of its
ri ghts and duties under the 1995 letter agreenent to MMGS-S. MMGS-S
t hereafter assuned all purchasing of the products for en-users in
| ndia. The purchases continued to be made by Union Carbide in the
United States, and MMGS-S nade paynments in Singapore. Delivery of
t he products occurred in the Gulf states area of the United States
with resale to end-users in India. MVGS-S nade contract paynents in
the United States through banking channels and a standby letter of
credit.

In 2000, the plaintiff, Mega Vista Solutions (S) Pte Ltd
(“MVS") succeeded MMGS-S with respect to all of MMGS-S s business
activities. MWS is a business entity organized under the | aws of

Singapore with a principal places of business in that country. WS



and UCAP nmenorialized their relationship in a |etter agreenent, dated
June 27, 2000, restating the parties’ relationship (“the 2000 letter
agreenent”), with UCAP in Singapore sending the letter to MWS's
offices in Singapore. The terns of the 2000 agreenent, for al
rel evant purposes, were the sane as reflected in the 1993 and 1995
agreenents, including the foll ow ng paragraphs:

This is to confirmUnion Carbide’ s interest in

selling to Ms Megavisa Solutions (S) Pte Ltd. (Megavi sa)

fromtime to tine effective as of 1st

July 2000, certain of Union Carbide’ s products

for resale by Megavisa to custoners |ocated in

I ndi a.

Each such sale, of course, would be contingent

upon the continuing interest of Megavi sa and

Uni on Car bi de and a nmutual agreenent on specific

ternms including volune, specifications, price,
paynent and delivery.

We sincerely |look forward to devel oping a nmutually
beneficial relationship in the days ahead.

The 2000 | etter agreenent had a one year duration and authorized UCAP
to termnate it on 90 days notice. During the period covered by the
1995 and 2000 letter agreenents, the resale of Union Carbide products
accounted for at |east 85% of the plaintiffs’ business.

I n or around August 1999, Union Carbide announced a pl an of
merger with the co-defendant herein, Dow Chem cal Conpany (“Dow’).
Dow is a corporation organi zed under the |laws of Delaware, with a

princi pal place of business in Mdland, Mchigan. The amended



conplaint alleges that with the plan of nerger, the need dropped for
the re-sale services in India previously perforned by WMS, WS, MVS
and MMGS-S. Consequently, the anmended conplaint alleges that Union
Carbide and its affiliates ceased acting consistently with their
al |l eged contractual and | egal obligations and, in particular,
undertook efforts to establish Dow, untainted by the Bhopal tragedy,
in place of the plaintiffs as a direct seller of products to end-
users in India.

On February 6, 2001, Union Carbide nerged with a subsidiary of
Dow and became a wholly owned subsidiary of Dow. At around this
tinme, Dow al so created the defendant, Dow Chem cal Pacific
(Si ngapore) Private Ltd. (“Dow Singapore”). Dow Singapore is a
whol |y owned subsidiary of Dow and is incorporated in Singapore with
a principal place of business in that country. Dow created Dow
Si ngapore to effectuate sales of Union Carbide products to the
plaintiffs and to further Union Carbide and Dow s relationship with
the plaintiffs. Dow Singapore succeeded to UCAP' s relationship with
MWS. On January 16, 2002, Dow Si ngapore advised MS that, effective
March 31, 2002, WS would no |longer be a distributor for Union
Car bi de products other than wire and cabl e conpounds. WS refused to
continue the relationship with Dow Singapore on those terns.

On June 25, 2003, the plaintiffs MWMS (India), MS (Singapore),

MVGS (Texas) and MMGS-S (Singapore) conmmenced this |awsuit against
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t he defendants, Union Carbide Corporation (Connecticut), Dow Cheni ca
Conmpany (M chigan), Union Carbide Asia Pacific, Inc. (“UCAP")

(Si ngapore), Union Carbide Custonmer Service Pte Ltd (" UCCS")

(Si ngapore), and Dow Chem cal Pacific Private Ltd. (Singapore). The
amended conplaint alleges that, from 1993 t hrough March 2002, Union
Car bi de and Dow, directly and through the above naned affili ates,
conpelled the plaintiffs to agree to engage in a price maintenance
conspiracy with respect to the resale of Union Carbide products in

I ndia, and refused to accept orders or cancelled accepted orders if
t he prospective resale prices to end-users in India were bel ow
certain levels. According to the anended conpl ai nt, Dow and Uni on

Car bi de sought to “ensure that prices charged by [the] [p]laintiffs
to end-users

in India for [p]roducts would not cause erosion to prices for the
[ p] roducts charged by [Union Carbide] and Dow to end-users.

in the United States as well as in other jurisdictions. . ,” and
t hat,

[a]s a direct and proximte result of [the]

[ d] efendants fixing of mninumresale prices

and other terns of sale, conpetition in the

sal e and resale of [Union Carbide] products

in and fromthe United States was inproperly

di m ni shed and restrained.

Further, the anmended conplaint alleges that, starting in md-

1999 and continuing until 2002, Union Carbide, acting through the
def endants, UCAP and UCCS, refused to authorize orders placed by the

plaintiffs for Union Carbide products and arbitrarily declined to
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fill orders that had been placed and accepted, know ng that such
actions would “severely damage[] [the] plaintiffs’ relationships with
long term strategi c custoners.”
The amended conplaint further alleges that after the nerger, Dow,
acting through the other defendant-affiliates herein,
pur posefully inmplenented a series of unjustified contract
nodi fi cations, such as reducing the credit Iimt available to the
plaintiffs and changing their billing practices, all to nake it
i mpossi ble for the plaintiffs to nmake tinely paynments on invoices.
VWhen, as a consequence, the plaintiffs were late in nmaking paynents,
t he amended conpl aint alleges that the defendants inposed a credit
hol d on shipnents to the plaintiffs, and deliberately refused to
rel ease pendi ng orders.

Further, the amended conplaint alleges that: (1) Dow, acting
t hrough Dow I ndia, contacted the plaintiffs’ customers and told them
that the plaintiffs were experiencing financial difficulties and, in
this way, undermned the plaintiffs’ relationships with their
custonmers at a time when the plaintiff were unable to obtain
shi pments due to the changes in billing and credit terns, causing the
plaintiffs’ custoners to establish relationships with other vendors;
and (2) the defendants, in order to induce the plaintiffs to disclose
confidential custoner information, characterized the parties’ future

relationship as long term and then used the confidential informtion
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to establish direct sales to the plaintiffs’ customers.
STANDARD
A notion to dism ss pursuant to Federal Rule of Civil Procedure
12(b) (1) must be granted if a plaintiff has failed to establish

subject matter jurisdiction. Golden Hill Paugussett Tribe of |ndians

v. Weicker, 839 F. Supp. 130, 136 (D. Conn. 1993). |In analyzing a

nmotion to dism ss under Rule 12 (b)(1), the court nust accept al
wel | pleaded factual allegations as true and nust draw reasonabl e

inferences in favor of the plaintiff. Capital Leasing Co. V.

FE.D.1.C., 999 F.2d 188, 191 (7t Cir. 1993). Were a defendant
chal l enges the district court’s subject matter jurisdiction, the
court may resolve disputed factual issues by reference to evidence

outside the pleadings, such as affidavits. Antares Aircraft, L.P. v.

Federal Republic of Nigeria, 948 F.2d 90, 96 (2d Cir. 1991).

The defendants have al so noved to dism ss the anended conpl ai nt
pursuant to Federal Rule of Civil Procedure 12(b)(6). Wen ruling on
a 12(b)(6) notion, the court nust presune that all well-pleaded facts
alleged in the conplaint are true and draw all reasonabl e inferences

fromthose facts in favor of the plaintiff. Sykes v. Janes, 13 F. 3d

515, 519 (2d Cir. 1993). The court may consider only those facts
“stated on the face of the conplaint, in docunents appended to the
conplaint or incorporated in the conplaint by reference, and to

matters of which judicial notice may be taken.” Allen v. Westpoint-
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Pepperell, Inc., 945 F.2d 40, 44 (2d Cir. 1991). A court may dism ss

a conmplaint at this stage only where “it appears beyond doubt that
the plaintiff can prove no set of facts in support of [its] claim”

Scheurer v. Rhodes, 416 U. S. 232, 236 (1974).

DI SCUSSI ON

I
Federal Antitrust Claim

The defendants first nove to dism ss count one of the anended
conpl aint which alleges that the defendants coerced the plaintiffs
into agreeing to fix the resale price of Union Carbide products in
India, in violation of the Sherman Antitrust Act, 15 U.S.C. 8 1. The
def endants assert that, because the amended conpl aint alleges price
fixing occurring in India that is not alleged to have a direct,
substantial and reasonably foreseeable effect on the donmestic
commerce of the United States, the court is deprived of subject
matter jurisdiction over the claimby the Foreign Trade and Antitrust
| mprovenents Act (“FTAIA"), 15 U.S.C. §8 6a. In response, the
plaintiffs assert that, because price fixing is per se illegal under
the Sherman Act, there is a presunption of anticonpetitive effect
constituting a direct, substantial and reasonably foreseeabl e effect
on United States commerce and, hence the court has jurisdiction to
hear the claim

Section 1 of the Sherman Act provides in relevant part:

14



Every contract, conmbination in the form of
trust or otherw se, or conspiracy, in
restraint of trade or conmmerce anong the
several States, or with foreign nations, is
declared to be illegal.

15 U S.C. 8 1. An agreenment between a manufacturer and a distributor
to fix prices is per se illegal under the Sherman Act. Monsanto

Conpany v. Sprav-Rite Service Corp., 465 U.S. 752,

759, 104 S.Ct. 1464 (1984); see also Dr. Mles Medical Co. v. John D

Park & Sons Co., 220 U.S. 373, 31 S.Ct. 376 (1911) (vertical price

fixing is per se illegal). “Per se violations do not require a
showi ng of del eterious inpact on conpetition. . . [and] create a

presunption of anticonpetitive effect.” G anna Enterprises v. MSss

Wrld Ltd., 551 F. Supp. 1348, 1354 (S.D.N. Y. 1982); see also United

States v. National Assoc. of Real Estate Bds., 339 U. S. 485, 489, 70

S.Ct. 711 (1950). This is so because of their “pernicious effect on

conpetition and |lack of any redeem ng virtue.” Northern Pacific

Rail road Co. v. United States, 365 U.S. 1, 5, 78 S.Ct. 514, 518

(1958).
The reach of the Sherman Act, however, is limted.

Met al | gesel |l schaft AG v. Sumitonp Corp., 325 F.3d 836, 838 (7!" Cir.

2003). Under an anendnment to the Sherman Act, known as the Foreign
Trade Antitrust |nprovenents Act of 1982 ("FTAIA"), the court does
not have jurisdiction to adjudicate antitrust conduct that:

i nvol v[es] trade or commerce (other than
i nport trade or inport comrerce) with foreign

15



nati ons unl ess:

(1) such conduct has a direct, substantial,
and reasonably foreseeable effect:

(A) on trade or commerce which is not
trade or comrerce with foreign nations,
or on inport trade or inport comrerce
with foreign nations; or

(B) on export trade or export commerce
Wth foreign nations, of a person engaged
In such trade or commerce in the United
St at es; and

(2) such effect gives rise to a claimunder the
provi sions of [the Sherman Act], other than
this section.

If [the Sherman Act applies] to such conduct

because of the operation of paragraph (1)(B),

then [the Sherman Act] shall apply to such

conduct only for injury to export business in

the United States.
ld. Consequently, antitrust conduct directed at foreign markets that
has no effect on the donestic market is beyond the reach of this

court. Kruman v. Christie’'s Int’l PLC, 284 F.3d 384, 395 (2d Cir.

2001); Metallgesellschaft AGv. Sumtonmo Corp., 325 F.3d at 838.

Where there is a donmestic effect, the court has jurisdiction to hear
the claimonly where the conduct “reduces the conpetitiveness of the
donestic market. . .[or] mak[es] possible anticonpetitive conduct

directed at donestic commerce.” 1d. at 399-401 (citing National Bank

of Canada v. Interbrook Card Assoc., 666 F.2d 6, 8 (2d Cir. 1981)).

To establish jurisdiction, a plaintiff need only denonstrate conduct

directed “at both donmestic and foreign markets [that] actually
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reduced the conpetitiveness of a donmestic market. . . [or]
[ ot herwi se] mak[es] possible anticonpetitive conduct that ‘give[]
rise to a claim under the Sherman Act.” Kruman, 284 F.3d at 401.
Because the anmended conplaint alleges a per se violation of the
Sherman Act, the anticonpetitive effect of the alleged conduct is
presuned. Because the anmended conpl aint and evidentiary record
support the conclusion that such conduct was directed at both the
foreign and donestic market, the court concludes that it has
jurisdiction. The anmended conplaint alleges that the defendants
coerced the plaintiffs into agreeing to fix the resale price of Union

Car bi de products in India, and that they did so in order to “ensure
that prices charged by [the]

[p]laintiffs to end-users in India for [p]roducts would not cause
erosion to prices for the [p]roducts charged by [Union Carbide]

and Dow to end-users. . . in the United States as well as in

other jurisdictions. . ,” and that,

[a]s a direct and proximate result of [the]

[d] efendants fixing of mninmmresale prices
and other terns of sale, conpetition in the

sal e and resal e of [Union Carbide] products

in and fromthe United States was i nproperly
di m ni shed and restrained.

Further, docunmentary evidence submtted in connection with the

instant notion suggest that the defendants made pricing decisions for
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the I ndian market based on antici pated donestic nmarket consequences.?
Because there is alleged antitrust conduct directed at both donmestic
and foreign markets, the plaintiffs have established that their claim
i nvol ves a direct, substantial and reasonably foreseeable effect on
t he donestic conmmerce of the United States and, accordingly, the
nmotion to dism ss count one for lack of subject matter jurisdiction
i s denied.
I
The State Law Cl ai ns

Choi ce of Law

The defendants next argue that, under choice of |aw analysis,
the laws of India or Singapore apply to the plaintiffs’ state |aw
claims. Consequently, for those state law clains set forth in the
anended conpl aint that are not recogni zed under the |aws of India or
Si ngapore, the defendants argue that dism ssal is appropriate. Wth
respect to the clains that are recogni zed
under foreign law, i.e., the breach of contract claim and the

nm srepresentation clains, the defendants argue that the | aw of

®By way of illustration, the record reflects various e-mails
and correspondence in which: (1) the defendants refused orders placed
by the plaintiffs because of domestic market pricing concerns (Decl.
of R Taffet, Exh.D); (2) that the defendants exam ned conpetitive
pricing during world strategy neetings (Decl. of R Taffet, Exh. E);
and (3) that the defendants considered the firmess of donestic
prices before deciding whether to neet conpetitive pricing in the
| ndia market. (Decl. of R Taffet, Exh.H).
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Si ngapore or India is controlling. |In response, the plaintiffs
mai ntain that, to the contrary, under Connecticut choice of |aw
rul es, Connecticut |aw governs their clainms and therefore, neither
di sm ssal nor application of foreign law is appropriate here.
In a diversity action, a federal court must apply the choice of

| aw rul es of the forum state. Kl axon Co. v. Stentor El ec.

Manuf acturing Co., 313 U S. 487, 496, 61 S.Ct. 1020, 1021 (1941). In

Connecticut, the rule requires the court to select the local |aw of
the state having the nost significant relationship to the occurrence

and the parties to the dispute. Reichhold Chemicals, Inc v. Hartford

Accident & Indemnity Co., 243 Conn. 401, 408-14 (1997); O Connor V.

QO Connor, 201 Conn. 632, 652 (1986); Restatenment (Second) of Conflict
of Laws § 188.

1. The Contract Clains

The amended conpl aint all eges causes of action based on
Connecti cut common | aw precepts concerning breach of contract and
breach of the inplied covenant of good faith and fair dealing. In
applying the nost significant relationship test in disputes involving
contracts, the court exam nes: (a) the place of contracting, which is
t he place where occurred the | ast act necessary to give the contract
bi nding effect; (b) the place of negotiation of the contract; (c) the
pl ace of performance; (d) the location of the subject matter of the

contract; and (e) the domcile, residence, nationality, place of
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i ncor poration and place of business of the parties. Reichhold

Chem cals, Inc, 243 Conn. at 409-10; see also Restatenment (Second) of

Conflict of Laws 8§ 188(e).

Appl ying these factors, the court concludes that the | aw of
Si ngapore governs the contract clainms. The anmended conpl aint all eges
contract violations beginning in md-1999 and then continuing until
the end of the parties’ relationship in 2002. During this period,
the relationship anong the parties was governed by the 1995 and 2000
| etter agreenents. The parties do not dispute that the |ast act
necessary for these two agreenents to become binding occurred in
Si ngapore and, specifically, with the confirmation letters that UCAP
sent to MMGS and WS from UCAP's offices in Singapore. Hence, the
pl ace of contracting is Singapore.

Wth respect to the second factor, i.e., the place of contract
negotiation, there is sinply no one place of contract negotiation.
The plaintiffs negotiated the agreenments from Si ngapore. Union
Carbide clains to have negotiated them from Connecticut. Wth
respect to the third factor, i.e., contract perfornmance, there is, as
wel I, no one place of contract performance. At |east part of Union
Car bi de’s contractual obligations were perforned in Connecticut, as
Uni on Carbide is headquartered in Danbury. The great mpjority of the
performance contacts, however, occurred outside of the state of

Connecti cut and, specifically, in the Gulf states and Asia. In this
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regard, the products at issue were delivered to MMGS and MMGS-S in
the Gulf states, and contract payments were made in the United
States, though the amended conplaint fails to identify any particul ar
state or region.

There is also no Iink between Connecticut and the fourth
consideration, that is, the location of the subject matter of the
contract, i.e., the chem cal products. Wth respect to the fifth
consideration, i.e., the domcile, residence, nationality, place of
i ncorporation and place of business of the parties, the rel evant
contacts point to Singapore. Specifically, three of four plaintiffs
have offices in Singapore, three of five defendants have their
princi pal place of business in Singapore (including UCAP, Dow
Si ngapore, and UCCS), and two of the four plaintiffs (MMGS-S and
WS), and two of the defendants (Dow Si ngapore and UCCS) are
i ncorporated in Singapore. In sum the only contact that this case
has to Connecticut is that it is the state where one of five nanmed
def endants is headquartered. This is an insufficient basis for

appl yi ng Connecticut |law. See e.g., Patch v. Stanley Wrks, 448 F.2d

483, 491 (2d Cir. 1971) (applying foreign | aw because “all the
substantial contacts— save only the defendant corporation’s factory
and offices [located in Connecticut] —are found in New Hanpshire”).
The contract clainms are therefore governed by Singapore | aw.

A. Breach of Contract
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The defendants next nmove to dism ss count two of the anended
conpl aint alleging breach of contract. The defendants argue that the
| etter agreenents are not contracts but sinply letters that inpose no
obl i gati ons upon the plaintiffs to nake purchases or upon the
def endants to make sal es and, hence, are void for want of nutuality
of obligation. Further, the defendants assert that, to the extent
the plaintiffs intend to base their breach of contract claimupon
agreenments for specific product shipnents, the plaintiffs have failed
to allege the essential elenments for such a claim

In response, the plaintiffs maintain that the |letter agreenents
do constitute valid contracts and that, while certain terns were |eft
to future agreenent, such ternms were agreed upon and refl ected by
i nvoi ces and ot her transacti onal docunentation and that, noreover,
the parties’ course of dealing reflects the parties’ recognition that
bi ndi ng contractual obligations existed. Further, the plaintiffs
assert that, contrary to the defendants’ argunent, the anmended
conplaint sets forth the essential elenments for the breach of
contract claimunder Fed. R Civ.P. 8(a), in that, anong other
t hi ngs, the defendant allegedly refused to fill orders that had
al ready been accept ed.

(i) The Letter Agreenents

The court agrees with the defendants that the letter agreenents

do not constitute enforceable contracts as they are unenforceable for
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want of nutuality. As set forth above, Connecticut choice of |aw
principles direct that the | aw of Singapore govern the contract
claims. Under Singapore |law, nutuality of obligation is necessary
for a contract to be enforceable.# It is generally accepted in the
common | aw of this country that agreenents that inpose no specific
purchase obligation on a distributor cannot obligate a manufacturer

to sell to the distributor. Billings Cottonseed, Inc v. Albany Ol

MII, Inc., 328 S.E. 2d 426, 430 (Ga. App. 1985). 1In such cases,

mutual ity of obligation is lacking, and the agreenment is therefore

unenf or ceabl e. Kraftco Corporation v. Kol bus, 274 N. E. 2d 153, 156

(r1r.App. 1971) (holding that an alleged oral agreenent between a
manuf acturer and a distributor |acked nutuality of obligation, and
was enforceabl e where the distributor “had no obligation to sell any
specific quantity and no obligation to neet any quotas”). “An
agreenent that does not expressly or inpliedly require the

di stributor to purchase any anount of product from the manufacturer

is nmore accurately characterized as an offer to buy, rather than a

* The defendants have subnitted the affidavit of one Edward Lam
Chung Weng, an advocate and solicitor of the Suprene Court of the
Republic of Singapore. |In his statenent at f 15, Weng asserts that
under the | aw of Singapore, if “a distribution agreenment contains no
provi si on, express or inplied, requiring both parties to buy and sel
from one another, Singapore courts will not inpose liability on the
supplier for refusing to accept orders fromthe distributor.” The
plaintiffs do not challenge the statenent. Accordingly, the court
concl udes that under Singapore law, as with the common | aw found in
the United States, nmutuality is required for enforcenment of an
contract.
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bi ndi ng contract.” Parks v. Baldwin Piano & Organ Co., 262 F. Supp.

515, 519 (D. Conn. 1967) (“At nost, the terms of this purported
contract were binding only as to deliveries actually made under it.”)
aff’d, 386 F.2d 828 (2d Cir. 1967). Moreover, under current

ort hodoxy, an obligation cannot be constructed based on an illusory
or indefinite prom se, that is, a prom se “cloaked in prom ssory
terms, but which, on closer exam nation, reveals that the prom sor is
not conmtted to any act or forbearance.” See Calanarie & Perillo,

The Law of Contracts, 8 4.12(b)(4) (Mutuality of Obligation and

I1lusory Prom ses) (2001).

The anended conpl aint all eges contract breaches beginning in
m d- 1999 and continuing thereafter through 2002. The applicable
letter agreenents are the 1995 and 2000 agreenents. Because the

authenticity of these docunents are not in dispute, the court nay

consider themat the Rule 12(b)(6) juncture. See Shaw v. Digita

Equi p. Corp., 82 F.3d 1194, 1219-20 (1st Cir. 1996) (noting that

written docunents integral to a conplaint, including contracts, are
not considered matters outside the pleadings for purposes of Rule
12(b)). Each of the agreenents state, in relevant part:

This is to confirmUnion Carbide’'s interest in
selling to [the plaintiff] fromtime to tine
effective as of 8" Septenber, 1995, certain of
Uni on Carbide’ s products for resale by [the
plaintiff] to customers |ocated in India.

Each such sal e, of course, would be contingent
upon the continuing interest of [the plaintiff]
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and Uni on Carbide and a nutual agreenent on
specific ternms including volune, specifications,
price, paynent and delivery. However, certain
aspects of our dealings should be consistent
such as the foll ow ng.

- Unl ess otherw se specified by the parties, all
shi pments under this contract shall be made on
MVGS s behal f and in MMGS' s nane as shi pper.

We sincerely |ook forward to developing a nutually
beneficial relationship in the days ahead.

As set forth above, the letter agreenments do not obligate Union
Carbide to sell anything to the plaintiffs or require the plaintiffs
to purchase any products from any of the defendants. The | anguage of
the letters is illusory, reflecting only Union Carbide’ s “interest”
in selling products to the plaintiffs. The actual sale, as the
letters make clear, would be contingent upon a future nutual
agreenent on specific contract terms. The letters set no purchase

guotas nor require the plaintiffs to deal exclusively® in the

> If the plaintiffs had pronised to obtain the products

exclusively fromthe defendants, a valid requirenents contract nmay
wel | have existed. “In the absence of such a prom se [ of
exclusivity], or sone other form of consideration, the requisite
mutual ity and consideration for a requirenments contract is absent.”
Billings Cottonseed, Inc v. Albany Gl MII, Inc., 328 S.E. 2d 426
429 (Ga. App. 1985). Wthout an exclusive arrangenent, “[t]he
prom se of the seller becomes nmerely an invitation for orders and a
contract is not consummated until an order for a specific amount is
made by the buyer.” 1d. (citing Propane Industrial v. Gen. Mdytors
Corp., 429 F. Supp. 214, 219 (WD. M. 1977)). See also Wod v.
Lucy, Lady Duff-Gordon, 222 NY 88, 90-91, 118 NE 214, 214 (1917) and
Uni f orm Comrerci al Code 8§ 2-304 (inplying prom se on part of seller
to use best efforts to supply goods -- a prom se constituting valid
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def endants’ products. Instead of obligating the defendants to neke
sales, the letter agreenents nerely state certain ternms, i.e.
transportation terms, that would apply if the parties |ater agreed on
a particular sale. Consequently, the agreenments reflect an

i ndefinite arrangenent, inmposing no executory obligation on Union
Carbide. While evidence of the parties’ course of dealing may
further define the undertaking at issue here, it cannot be enpl oyed
to override the clear and unambi guous | anguage of these agreenents.

See e.q., Crescent Ol & Shipping Services, Ltd. v. Phibro Eneragy,

Inc., 929 F.2d 49, 52 (2d Cir. 1991). Such indefinite agreenents as
exi st here, devoid of the fundanental requisite of nmutuality of
obligation, are not enforceabl e against Union Carbide and do not
constitute binding contracts for breach of which an action for
danages may be maintained. At nost, the ternms of the agreenents were
bi nding as to sales actually made.

(ii) Agreenents for Specific Product Shipments

The court agrees with the plaintiffs that the anmended conpl ai nt
all eges with sufficient particularity a cause of action for breach of
contract in connection with specific product shipnments that the
def endants all egedly agreed to make under the |etter agreenents but

refused to fill. As set forth above, Connecticut choice of | aw

consideration so as to defeat a claimof |ack of nutuality -- where
buyer agrees to deal exclusively in the seller’s products)).
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principles direct that the | aw of Singapore govern the contract
claims. Under Singapore |law, the elenments of a cause of action for
breach of contract are the same as exi st under the conmmon |aw of this
country® and consi st of allegations constituting: (a) the existence
of a contract or agreenent; (b) the defendant’s breach of the
contract or agreenent; and (c) damages resulting fromthe breach.

Chem Tek, Inc. v. CGeneral Mdtors Corp., 816 F. Supp. 123, 130 (D

Conn. 1993). In this case, the anended conplaint alleges that: (a)
the plaintiffs and the defendants entered into a series of agreenents
whereby the plaintiffs purchased products fromthe defendants; (b)
that the defendants breached their obligations and duties under these
agreenments by, anong other things, failing to fill accepted orders
and rel ease accepted orders; and (c) that the plaintiffs suffered
danages as a result. This constitutes a “short and plain statenent
of the clain’ as required by Federal Rule of Civil Procedure 8(a).

B. Breach of The Implied Covenant of Good Faith
And Fair Dealing

In count three, the anended conpl aint alleges a cause of action
for breach of the covenant of good faith and fair dealing that is
inplied in every contract. Because this cause of action is

derivative of an action for breach of contract, see e.q., Alter v.

Bogoricin, No. 97 Cv. 0662, 1997 WL 691332, *7 (S.D.N. Y. 1996);

® Affidavit of Edward Lam Chung Weng, advocate and solicitor of
t he Suprenme Court of the Republic of Singapore, at Y 6-8.
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Union Trust Co. v. 714 Main Associates, No. 312088, 1993 W. 7562, *15

(Conn. Super . Ct, January 6, 1993), the sane choice of |aw analysis
applies to the inplied covenant claimas applies to the breach of
contract claimand, accordingly, the |l aw of Singapore governs. As
the | aw of Singapore does not authorize an action for breach of the
i nplied covenant of good faith and fair dealing’, dismssal is

required. See e.qg., Atlantic Richfield Co. v. ARCO dobus Int’l Co.,

No. 95 Civ. 6361, 1996 W. 742863, *5 (S.D.N. Y. 1996) (dism ssing
common | aw claimalleging unfair conpetition because choice of |aw
rul es dictated that Russian |aw apply, and conplaint did not
articulate a basis for relief under Russian |aw).

2. The Tort Clains

The amended conpl aint also all eges causes of action based on
Connecti cut common | aw precepts concerni ng fraudul ent
m srepresentati on, negligent m srepresentation, tortious interference
with business expectancies, tortious interference with contractual
relationship, and unfair conpetition. Connecticut’s choice of |aw
rules for tort claims require the court to apply the law of the state
with the nost significant relationship to the occurrence and the

parties. O Connor v. QO Connor, 201 Conn. 632, 652, 519 A 2d 13

(1986); see also Pollack v. Bridgestone/ Firestone, Inc., 939 F.

"Affidavit of Edward Lam Chung Weng, advocate and solicitor of
t he Suprenme Court of the Republic of Singapore, at § 36.
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Supp. 151, 153 (D. Conn. 1996). In making this determ nation, the
court considers:

a) the place where the injury occurred,

b) the place where the conduct causing

the injury occurred;

c) the residence, place of incorporation and

pl ace of business of the parties; and

d) the place where the relationship, if any

bet ween the parties is centered.
ld. “The court nust also consider the relevant policies and
interests of each state involved (citations onmtted). These factors
‘are to be evaluated according to their relative inportance with

respect to the particular issue.’”” Pollack v. Bridgestone/ Firestone,

Inc., 939 F. Supp. 151, 153 (D. Conn. 1996) (quoting Restatenent
(Second) Conflicts of Law § 145(2) (1971)).

Appl yi ng the above, the court concludes that the |aw of India
governs the tort clainms. The anended conpl aint alleges that Union
Car bi de, acting through it subsidiaries, the defendants, UCAP and
UCCS, and the defendant Dow, acting through Dow Si ngapore,
orchestrated a schene to usurp the plaintiffs’ business in India and,
in this way, injure the plaintiffs in India. The place of injury is
t herefore India.

Wth respect to the second consideration, i.e., the place where
t he conduct causing the injury occurred, the anmended conplaint fails
to point to any one location. |In this regard, the anmended conpl ai nt

all eges that Union Carbide of Danbury Connecticut, acting through
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it’s subsidiaries UCAP and UCCS in Singapore, refused to authorize
orders for products that had been placed by the plaintiffs, and
arbitrarily declined to fill other orders, know ng that such actions
woul d “severely damage[] [the] plaintiffs’ relationships with |ong
termstrategic custoners.” Further, the anended conpl aint alleges
that after the Union Carbide-Dow nmerger, Dow of M chigan, acting

t hrough Dow of India, and Union Carbide, acting directly and through
its affiliate co-defendants in Singapore, underm ned the plaintiffs’
relationships with the plaintiffs’ custoners through

nm srepresentation and through nodifications to their billing
practices, and further induced the plaintiffs, through false
statements, to disclose confidential client information for
exploitation by Dow. This conduct, as set forth above, presumably
occurred in nmultiple places, including India, Singapore, M chigan,
and Connecticut. \Wiile the plaintiffs argue in their brief that the
tortious conduct emanated from Union Carbide’ s headquarters in
Connecticut, the anended conpl ai nt does not allege any such conduct
as emanating exclusively from or occurring solely in Connecticut.

See e.q., OBrien v. National Property Analysts Partners, 719 F.

Supp. 222, 229 (S.D.N. Y. 1989) (papers in response to a notion to
di sm ss cannot cure a defect in the pleadings). There is,
accordingly, no one place of alleged tortious conduct.

Wth respect to the third elenent, i.e., the residence, place
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of incorporation and place of business of the parties, the weight of
the contacts point to Singapore. Although there are significant
contacts in the United States generally and, in particular, the Gulf
states, the only contact that this case has to Connecticut is that it
is the state where Union Carbide is headquartered.
The |l ast elenment, i.e., the center of the parties’ relationship
-- is India. The purpose of the parties’ relationship was the resale
of chem cal products in India.
Mor eover, the amended conpl aint alleges that Dow and Uni on Carbi de
conducted business with the plaintiffs through the non-party
subsidiary, Dow India, in India, and through defendants UCAP, UCCS
and Dow Si ngapore for the purpose of generating sales in India.
Based on a review of the factors set forth above, and the rel evant
policies and interests of each state involved, the court concl udes
that the |law of India governs the causes of action arising in conmon
law tort.
1. Tortious Interference with Business Expectancies,
Tortious Interference with Contractual Rel ationships,
Unfair Conpetition, CUTPA, and the Connecti cut
Antitrust Act.
I n counts six, seven, and eight, the anended conpl aint alleges
viol ations of conmmon | aw precepts concerning tortious interference

with business expectancies, tortious interference with contractual

rel ati onshi ps, and unfair conpetition. Because the |law of India does
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not provide a simlar basis for relief8 dismssal is required under

Federal Rule of Civil Procedure 12(b)(6). See e.qg., Atlantic

Richfield Co. v. ARCO-d obus Int’'l Co., No. 95 Civ. 6361, 1996 W

742863, *5 (S.D.N. Y. 1996) (dism ssing common |aw claim alleging
unfair conpetition because choice of |law rules dictated that Russian
| aw apply, and conplaint did not articulate a basis for relief under
Russi an | aw).

Further, in counts nine, ten, eleven, and twelve, the anmended
conplaint alleges violations of the Connecticut Unfair Trade
Practices Act (“CUTPA”), Conn. Gen. Stat. 8§ 42-110b, and the
Connecticut Antitrust Act, Conn. Gen. Stat. 88 35-26 and 35-28(a).
Because these causes of action are based upon el enents of unfair
conpetition simlar to that which is found in the common | aw of
unfair conpetition, the same choice of |aw analysis applies to the
CUTPA and Connecticut antitrust clainms as applies to the tort clains.

See e.q., Emhart Industries, Inc. v. Duracell International, |nc.,

665 F. Supp. 549, 568 (M D. Tenn. 1987) (applying choice of |aw

anal ysis applicable to tort claims to CUTPA claim. As the |aw of

| ndi a does not authorize an action for unfair trade practices or
antitrust, dismssal is required as well for the CUTPA clainms and the

Connecticut antitrust claim See C.A. Westel de Venezuela v. Anerican

8 Affidavit of Som Mandal at 99 18 and 22. Mndal is a nenmber
of the Suprenme Court Bar Association of India and the Del hi High
Court Bar Associ ation.
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Tel ephone and Tel egraph Co., No. 90 Civ. 6665 (PKL), 1992 W 209641,

*13 (S.D.N. Y. Aug. 17, 1992) (dism ssing state unfair conpetition
cl ai m because the applicable Venezuelan |aw did not recogni ze that

claim; USG., Inc. v. Mchele Limted Partnership, No. Civ. B-88-229

(JAC), 1991 W 152445, *4 (D. Conn. Jan. 26, 1991) (a CUTPA claimcan
be asserted only “when choice of |aw principles indicated
applicability of Connecticut law ”).

2. Fraudul ent M srepresentati on/ Non-Di scl osure and Negli gent
M srepresentation

The defendants next move to dism ss counts four and five of the
amended conpl ai nt all eging causes of action for fraudul ent
m srepresentation/ non-di scl osure and negligent m srepresentation. In
counts four and five, the anmended conplaint alleges that the
def endants m srepresented and/or failed to disclose material facts
relating to: (a) the plaintiffs’ continuing status under the
contractual agreenments; (b) the actual purpose behind the defendants’
desire to obtain the plaintiffs’ confidential customer information;
and (c) the defendants’ plans for distributing products directly to
the plaintiffs’ custoners. The defendants maintain that dism ssal of
these clains is required because, even if there existed sone form of
contractual relationship between the parties, that relationship
created no special duty requiring disclosure of their allegedly true
intentions, and that, in any event, to the extent the plaintiffs

relied on any alleged nmisrepresentation, such reliance was
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unj ustified.

The court concludes that anended conplaint fails to state a
claimfor fraudulent m srepresentati on/ non-discl osure, but
sufficiently alleges a cause of action for negligent
m srepresentation. As previously discussed, Connecticut choice of
law principles direct that the law of India govern the tort clains.
| ndi an | aw recogni zes a cause of action for fraudulent and negligent
m srepresentation,® with the elenments of these clains being the sane
as exist under the common | aw of this country. 10

A. Fraudul ent M srepresentati on/ Non-Di scl osure

To prevail on a claimof fraudulent m srepresentation/non-

di sclosure, the plaintiffs are required to prove: (a) a materi al
m srepresentation or omi ssion for which the party has a duty to
di sclose; (b) an intent to defraud; (c) reasonable reliance on the

representation; and (4) damages as a result. See Banque Arabe et

| nternationale D Investissenent v. Maryland Nat'|l Bank, 57 F.3d 146,

153 (2d Cir. 1995). *“The key elenent in a case of fraudul ent non-
di sclosure is that there nust be circunmstances which inpose a duty to

speak.” Jackson v. Jackson, 2 Conn. App. 179, 194, 478 A 2d 1026

Affidavit of Som Mandal at ¢ 7. Mandal is a menber of the
Suprenme Court Bar Association of India and the Del hi Hi gh Court Bar
Associ ati on.

0 Affidavit of Edward Lam Chung Weng, advocate and solicitor of
t he Suprenme Court of the Republic of Singapore, at Y 6-8.
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(1984). Usually, parties that deal with one another at arns | ength
do not have a duty to explain or disclose to each other their

under standing of the terns of a witten contract. Topf v. WAirnaco,

Inc., 942 F. Supp. 762, 769 (D. Conn. 1996). In this case, the
anmended conplaint alleges that the “[d] efendants owed a duty to [the]
[p]laintiffs” but fails to allege any facts indicating that the
parties had a special/fiduciary or confidential relationship or that
they were dealing with one another other than at armns-I|ength.
Accordingly, the court concludes that the defendants were not under a
duty to disclose their understanding of the agreenents and,
therefore, dismssal is required for the claimof fraudul ent
nm srepresent ati on/ non-di scl osure.

B. Negl i gent M srepresentation

To prevail on a claimof negligent m srepresentation, the
plaintiffs must prove that, in the course of business, profession, or
enpl oynent, (a) the defendants supplied false information for the
plaintiffs’ guidance; (b) that the
def endants failed to exercise reasonable care or conpetence in
obt ai ning or comruni cating the information; and (c) that the
plaintiffs justifiably relied upon the information to their

detri nment. D U isse-Cupo v. Board of Directors of Notre Dame Hi gh

School, 202 Conn. 206, 217-18, 520 A.2d 217 (1987) (citing 8552 of

the Restatenment (Second) of Torts). Unlike a cause of action for
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fraudul ent m srepresentati on/ non-di sclosure, “no special relationship
is required to state a claimof negligent msrepresentation.*

Wllians Ford, Inc. v. Hartford Courant Co., 232 Conn. 559, 575, 657

A.2d 212, 221 (Conn. 1995).

The defendants have argued that the claimof negligent
nm srepresentation should be dism ssed because, as with the claim of
fraudul ent m srepresentati on, the amended conplaint fails to allege a
special relationship inposing a duty to disclose on the defendants,
or justifiable reliance on the part of the plaintiffs. Although the
court agrees with the defendants that the amended conplaint fails to
al l ege facts supporting a special relationship, no such relationship
is required to state a claimfor negligent m srepresentation. See

Wllians Ford, Inc. v. Hartford Courant Co., 232 Conn. 559, 575, 657

A.2d 212, 221 (Conn. 1995). Further, because the amended conpl ai nt
sufficiently alleges that the plaintiffs reasonably relied on the

def endants’ all eged m srepresentations and om ssions, and the
reasonabl eness of that reliance is, in the end, an issue of fact
exceedi ng the scope for dism ssal under Fed. R Civ. P. 12(b)(6), the
notion to dism ss count five alleging negligent m srepresentation is
deni ed.

CONCLUSI ON

For the foregoing reasons, the nmotion to dism ss count one of

t he anended conpl aint alleging violations of the Sherman Antitrust
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Act (docunent no. 81) is DENIED. The motion to dism ss the anmended
conpl ai nt (docunment no. 78) is GRANTED in part and DENI ED i n part.
The notion is GRANTED with respect to the claimof: (1) breach of the
i nplied covenant of good faith and fair dealing (count three); (2)
fraudul ent m srepresentation (count four); (3) tortious interference
with business expectancies (count six); (4) tortious interference
with contractual relationships (count seven); (5) unfair conpetition
(count eight); (6) violations of the Connecticut Unfair Trade
Practices Act (counts nine, ten and eleven); and (7) violations of

t he Connecticut Antitrust Act (count twelve). The notion is DEN ED
with respect to the claimof: (1) breach of contract; and (2)

negl i gent m srepresentation.

It is so ordered this 12th day of September, 2003 at Hartford,

Connecti cut .

Alfred V. Covello
United States District Judge
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